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Inhabiting Unfinished Pasts:
Law, Transitional Justice, and Mourning in Postwar Peru

La justice sans la force est impuissante.

—Blaise Pascal

In this essay I focus on the problem of death and the dead in political transitions. The
usual approaches to the question of how to deal with past atrocities tend to exclude
the dead from consideration, as if the complex problem of justice and recovery in the
aftermath of devastating violence concerned only the living. Alternatives such as recon-
ciliation, prosecution, or pardon are considered in terms of breaking cycles of violence
and preventing its repetition. The implicit assumption here is that what matters most
is the potentiality of death (i.e., death in the present or future) rather than its actuality
(i.e., death in the past). In this view, the dead are dealt with at the symbolic level, and
questions of proper burial are addressed to the private realm of kinship, as if properly
dispatching the dead were not a political problem.

By contrast, following the burgeoning anthropological literature on this problem,
this essay interrogates the place of the dead as interlocutors of the transition, as well
as their agency in social, political, and cultural transformation in the aftermath of
devastating violence. I argue that, as violence continues to be a permanent, even
defining, feature of “post-conflict” societies, the question of the (re)foundation of the
political order in the aftermath of mass atrocities is concerned with thanatopolitics
not only in terms of the continuing problem of whom sovereign power kills or lets
die but also in terms of the political problem of how to properly dispatch the dead.
Governed by both legal and humanitarian discourses, state-sponsored projects of tran-
sitional justice seek to address such problems through the rational means of the law
and disciplinary power. As these official projects are eventually unable to return the
victims’ bodies to their relatives, families of the disappeared participating in legal and
forensic procedures, those through which post-conflict Peru seeks to bring closure to
past state atrocities, appropriate the outcomes of the forensic procedures to claim a
voice and speak truth to power through cultural tropes. In doing so, they are able to
find and found (ordinary) languages to imagine forms of justice and mourning
without the body in face of mass unaccounted-for death. Seen from this perspective,
the usual opposition between (legal) justice and (political) reconciliation as the
defining problem of the transition is rendered illegible, because at stake is not merely
the problem of the restoration of the political order or standards of the law but also
the determination of criteria as to what it means to live together in a human form of

life in the face of devastating violence.
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As a contribution to this discussion, this essay examines the project of transitional
justice through which the post-conflict Peruvian state secks to address legacies of mass
death among Quechua-speaking people in the south-central Andes. More specifically,
it focuses on forensic exhumations of clandestine mass graves conducted at Los
Cabitos, the headquarters of the counterinsurgency campaign of the 1980s and 1990s
in Ayacucho, the region most heavily affected by Peru’s internal conflict. These
forensic procedures were intended to recover the bodies of the desaparecidos (disap-
peared) during the worst moments of the war in the early 1980s. The forensic-
archaeological exhumation provided hard evidence to demonstrate the patterns of
extermination of terrorism suspects and uncovered Nazi-like technologies of body
disposal used by the military in its headquarters, which made impossible the identifi-

cation and individualization of victims of state terror.

Death in Transition

In August 2003, after two years of work, the Peruvian Truth and Reconciliation
Commission (TRC) presented its final report to then-president Alejandro Toledo. The
TRC established that approximately 69,000 people, including both civilians and
combatants, died in twenty years of internal war (1980—2000) between the Peruvian
security forces and the guerrilla groups Shining Path and Tdpac Amaru Revolutionary
Movement (MRTA). According to the TRC, such a figure meant that Peru had
suffered more deaths during this twenty-year period than in all the wars fought since
independence from colonial rule in 1821. Even more disturbingly, the TRC found that
over 40 percent of these victims were Quechua-speaking peasants from the highland
department of Ayacucho. Of these, 79 percent lived in rural areas. The TRC situated
these disturbing figures in the context of a national population in which only 16
percent speak Quechua or some other native language and only 29 percent live in
rural areas. To emphasize how devastating this violence was, the TRC projected the
number of fatalities at national scale in the following terms: “If the ratio of victims to
population reported to the TRC with respect to Ayacucho were similar countrywide,
the violence would have caused 1,200,000 deaths and disappearances. Of that number,
340,000 would have occurred in the city of Lima.”!

Yet in the view of the TRC, more disquieting than these figures themselves was
the fact that this experience of mass death among Quechua-speaking people was not
only unaccounted for but also unnoticed by mainstream Peruvian sociecy—to the
point that there was not even memory of it. Salomon Lerner, the Peruvian TRC’s
former chairman, said that this fact demonstrated how exclusion in Peru was so
absolute that it was possible for tens of thousands of citizens to disappear without
anyone in the broader society even noticing it. “In effect,” he said, “we Peruvians
used to say, in our previous worst-case scenarios, that political violence caused 35,000
casualties. What does it reveal of our political community to know now that 35,000
more people are missing, our brothers and sisters, and nobody missed them?”? In that
the TRC’s new figures nearly doubled prior estimates, Lerner said that the TRC’s final
report exposed a double scandal: the huge number of murders, disappearances, and
torture, and the “ineptitude, slackness and indifference of those who could have

stopped this humanitarian catastrophe from happening, but didn’t.”?
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This truth of mass death gone unnoticed and unremembered called for justice,
and Lerner framed it in both moral and legal terms. Lerner said Peruvians had to learn
to live with the truth of their betrayal and the shame and scandal of their obliviousness
to the fate of their fellow citizens. Further, he demanded the end of impunity and
expressed the need for legal accountability for crimes against human rights committed
during the counterinsurgency campaign, at least in some of the most egregious cases.
Only in this way could the promise of Peru’s birth as a modern republic be
realized—that of a political community in which, in Lerner’s words, “the death of
each citizen counts as our own tragedy, and in which every human casualty resulting
from either arbitrariness, or crime or abuse of power sets into motion the wheels of
justice to compensate for the loss and to punish the perpetrators.”

This formulation of transitional justice is noteworthy because it establishes an
explicit link between the possibility of political community in the aftermath of atroc-
ities and the problem of unacknowledged mass death in the past. In the view of the
Peruvian TRC, the reality that the internal war did not affect the entire fabric of
Peruvian society but ravaged those groups discriminated against on the grounds of
class, culture, and ethnic cleavages is in itself an expression of the absolute exclusion
that historically has shaped the contours of modern Peruvian society. That mass death
among these groups has gone unnoticed or is forgotten reveals the continuing and
petvasive presence of this logic of “absolute exclusion.” Therefore, to acknowledge the
forgotten dead is a condition of possibility for constituting the post-conflict political
community, not primarily—it seems—in terms of preventing death in the future but
of unmaking “absolute exclusion” in the present. For the Peruvian TRC, the law is
the privileged mechanism to actualize such a project of transitional justice, thus
endorsing the liberal idea that law has regenerative powers. Not surprisingly, because
of its emphasis on the notion of exclusion and the law as a regenerative mechanism,
the Peruvian TRC did not conceive of post-atrocity reconciliation as a problem of
how to bring together conflicting parts of society in a process of national reunification,
as in South Africa. Rather, the Peruvian TRC understood reconciliation as the need
for the state to “reconcile” with its citizens by (re)granting rights and legal protections
that historically have been denied.’

In what follows I examine this project of bringing back the unknown and
forgotten dead into national memory as a means of producing senses of justice in the
present, senses that the Peruvian TRC conceives of in terms of membership and
belonging to the political community.® However, rather than asking the TRC’s
question—namely, how social and political elites learn to live with the poisonous
knowledge of their betrayal and denial of the other’s death—1I ask how people directly
affected by internal war accommodate mass death within, and in relation to, official
projects of transitional justice. The anthropologist Kimberly Theidon has suggested
that the war in rural Ayacucho was experienced as a “cultural revolution,” that is, as
“an attack against cultural practices and the very meaning of what it is to live as a
human being in these villages.”” Central to these practices and meanings is the
question of tragic and untimely death. In Theidon’s words, “Many lament how they
were forced to leave their dead loved ones wherever they had fallen, returning—if they

could—only to ‘bury them hurriedly like animals.””® If, as Robert Hertz has argued,
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proper burial epitomizes the transition of the soul from the world of the living to the
world of the ancestors, then the souls of thousands of unnamed Peruvians are still
wandering as ghosts “through the misty passage between life and death.”

I am certainly concerned with questions of proper burial, because for survivors of
mass violence this is an ontological rather than symbolic problem; however, by
focusing on the figure of the desaparecido, 1 take the problem in a different direction:
that of suspended death.'® As machine of state terror, the practice of forced disap-
pearance aims to bring about a hyperbolic uncertainty about the fate of the
disappeared to the point that even their death remains utterly uncertain for their
surviving families—since they have never had the chance to undertake even an
“improper” burial of their missing loved ones’ remains. State-sponsored projects of
transitional justice such as the Peruvian one emerge with the promise of recovering
and returning the bodies of the disappeared to their relatives for proper burial. I ask,
then, what happens when, as in the Peruvian case, such official projects are unable to
fulfill their promise and the bodies of the disappeared continue missing.

I situate the analysis of this problem in relation to the seemingly paradoxical
temporality of the finished/unfinished pasts within and through which the post-
conflict state unfolds the work of the continuous refoundation of its order and the
legitimacy of its violence. Two decades after the official declaration of victory over the
Maoist Shining Path, and despite the democratic transition and the launching of a
major project of transitional justice, violence has continued as a permanent feature of
post-conflict Peru.!" On the one hand, in the context of a relentless right-wing
campaign to discredit the work of the TRC and denounce any attempt to document
human rights abuses as an “apology for terror,” there have been many attempts to
grant amnesty to officials indicted for crimes against human rights during the counter-
insurgency campaign.'? As the guarantee of domains of immunity for security forces
is essential to ensure national security and economic growth, finishing the past
through impunity and amnesia is the condition of possibility for the refoundation of
the post-conflict order. On the other hand, the figure of the “terrorist” continues to
be an organizing tenet of Peruvian post-conflict state discourses and practices. The
“antiterrorist” legislation enacted during the counterinsurgency campaign of
19802000 not only remains in place with few modifications but has been expanded
to face social protests against the effects of neoliberal policies. For the Peruvian post-
conflict state, the past is unfinished in this sense. This temporality of unfinished pasts
is internal to the work of state power in that it produces both the kinds of new threats
against which the post-conflict state can legitimize its violence and the grid of affects,
such as fear and shame, necessary to establish its control over suspect populations.'?

Perhaps no other figure than the desaparecido so clearly inhabits the temporality
of the finished/unfinished past of the post-conflict state. As the “terrorist” par excel-
lence, the disappeared person is the political transgressor whose death or disappearance
needs to be forgotten. At the same time, he or she is a victim whose body needs to be
recovered to complete the regenerative work of the law in the post-conflict project of
reconstituting the political community. Thus, following Simmel, we can say that the
desaparecido occupies a position similar to that of the stranger: “The stranger—he

says—like the poor and like sundry ‘inner enemies,’ is an element of the group itself.
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His position as a full-fledged member involves both being outside it and confronting
it.”* The desaparecido is both inside and outside the law and epitomizes the difference
between membership and belonging.’ He or she is included abstractly by the law as
a member of the political community but is simultaneously affectively excluded by
the state’s framing of him or her as an “internal enemy.”

Here the ethnographic focus is on the forensic exhumations of clandestine mass
graves at Los Cabitos in the Peruvian south-central Andes. I consider the limits and
possibilities of the legal and forensic project of recovering unknown and forgotten
bodies that can be constituted as both legal subjects (victims of state crime to be
returned to the political community) and cultural subjects (dead people whose bodies
are to be returned to their families to be properly buried and mourned).'® In
particular, I consider how the outcomes of legal and forensic work are folded into and
appropriated by the relatives of desaparecidos to constitute forms of mourning and
justice without the body, within and outside the rational discourses and practices of
official post-conflict projects of transitional justice. I also consider how these forms of
mourning do not lead to closure but to new forms of inhabiting unfinished pasts and

the ongoing struggle against state terror.

Exhuming State Terror

Los Cabitos is the name of the military base in Ayacucho, Peru, that served as head-
quarters for the 1980s and 1990s counterinsurgency campaign against the Maoist
Shining Path in the Peruvian south-central Andes.'” In the context of the state of
exception, it became a major center for the clandestine detention and “disappearance”
of suspected insurgents and rebel sympathizers that the Peruvian military invariably
labeled as “terrorists.” The Peruvian TRC documented hundreds of cases of people
last seen at Los Cabitos during the worst moments of the internal war between 1983
and 1985. The TRC concluded that the enforced disappearance of suspects constituted
a systematic and generalized practice of the government forces, which consisted of
raids against suspects’ homes during the curfew at night, their arbitrary detention and
torture in military bases, and their subsequent extrajudicial execution. Typically,
official denial followed, sealing off the detention/disappearance within the hermetic
chamber of enforced silence. Given that the collected evidence linked this systematic
practice of detention/disappearance to the military headquarters of Los Cabitos, the
TRC recommended full criminal investigations to determine corresponding penal
responsibilities.'®

The opening of criminal investigations in the case of Los Cabitos came as a result
of the legal reconfiguration that followed the collapse of the Fujimori regime in late
2000." Two years earlier, this legal intervention would have been simply unthinkable.
A carefully orchestrated legal and institutional framework, in which the 1995 Amnesty
Law had a central place, shielded the military against any investigation for crimes
against human rights committed during the counterinsurgency campaign. In addition,
for the powerful Peruvian military, Los Cabitos symbolized the victory of the Peruvian
state against the Shining Path. Thus, any attempt to inquire into allegations of gross
human rights violations met invariably with denial, arrogance, and/or intimidation.

Unsurprisingly, given its highly sensitive political and historical significance, the
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criminal investigation was constantly subjected to a series of institutional and political
pressures and constraints that sought to undermine it. Chief among these was the
reluctance of the military to release documentation, as well as a relentless media
campaign and the attempted intimidation of the legal and forensic personnel involved
in the investigation via death threats and other harassment.

In spite of these adverse conditions, the criminal investigation made slow but
steady progress. Under the direction of the Prosecutor’s Office, initial forensic explora-
tions in search of clandestine mass graves located on the premises of Los Cabitos
started in late 2001. However, it was only in early 2004 that legal authorities appointed
a small team of three forensic anthropologists to conduct full-scale investigations.
After more than one year of exploratory work, the forensic anthropology team focused
on a wasteland adjacent to the main barracks of Los Cabitos, known as La Hoyada.
The exhumation soon began to yield hard evidence of a pattern of systematic extermi-
nation of suspects of terrorism in the area. In early 2005, the forensic team made its
first major finding by recovering fourteen complete bodies from clandestine mass
graves scattered in the premises of Los Cabitos.?® These bodies showed signs of having
been tortured. They had been blindfolded and their hands tied behind their backs
before being killed. Circumstantial evidence indicated that the victims had probably
been forced to dig their own graves. In the graves, stones covered the bodies, and
traces of lime were found, indicating that the chemical had been used to accelerate
the decomposition of the bodies. Most of the tombs had been sacked to disinter the
bodies.

In subsequent seasons, the forensic team excavated a contiguous garbage dump in
which they uncovered construction debris along with charred fragments and heaps of
ashes of human bones. In late 2006 and early 2007 they uncovered the foundations
of blast furnaces. Around these remains the team also uncovered industrial-like instal-
lations, such as combustible pipes connected to a now unused tank of oil and three-
phase electric wiring. The electric wires came from the main barracks of the military
base. In mid-2007, the team made yet another crucial finding by uncovering ashes
and charred fragments of human bones associated with the foundations of the
furnaces. On the basis of these findings, the forensic team established the hypothesis
that the military had sacked the clandestine mass graves containing the bodies of its
victims in order to burn them in ad hoc blast furnaces. The ashes and remains of
those burned bodies were subsequently disposed of in a garbage dump in the
surrounding area. Subsequently, the military demolished the furnaces and dumped
the debris in the same garbage dump. Thus the forensic exhumation provided hard
evidence to prove that Los Cabitos was a center of extermination of suspected
“terrorists” and that the military had used Nazi-like techniques to dispose of their
bodies.

The forensic work was less successful in individualizing and identifying the victims.
By January 2009, when the preliminary investigation came to a close, the forensic archae-
ologists exhumed more than one hundred complete bodies—including a number of
children—and recovered an uncountable amount of fragments of charred bones and
ashes of human remains.?! Those remains still await identification. As to the complete

bodies, the usual techniques of identification—such as postmortem data and/or expo-
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sition of the victims’ recovered clothes and remains before their potential relatives—did
not render positive outcomes. Nor was the technique of DNA testing yet available as of
this writing. More dramatically, the individualization and identification of the charred
fragments and ashes of human bones proved to be an impossible task.

The legal implication of the impossibility of individualization and identification is
that the human remains uncovered in the forensic exhumation could not constitute
proper legal evidence within the existing categories of crime against human rights
established in the Peruvian penal code. Within the category of extrajudicial execution
and aggravated murder, victims must be identified. Within the category of forced
disappearance, the body of the victim is by definition missing. That these unidentified
human remains had entered into a kind of legal limbo was made clear in the prose-
cutor’s indictment on charges of torture and forced disappearance against seven high-
ranking military officers, who had been in command of the Peruvian army and Los
Cabitos in 1983. This indictment is primarily based on the testimony of survivors and
relatives of the disappeared. The evidence collected in the forensic exhumation works
in the indictment as “contextual evidence.”??

Given the impossibility of individualization and identification, the legal authorities
were also unable to return the recovered human remains to their relatives to facilitate
their cultural work of mourning. The humanitarian component of the Peruvian
project of transitional justice started to gain relevance as obstructions to the prose-
cution of perpetrators became more conspicuous. Aware of these difficulties, the
otherwise sensitive prosecutor for human rights in Ayacucho articulated this shift in

the following terms:

We are aware that most probably we won’t be able to identify the perpetrators in
all the cases under investigation. Thus, we won’t be able to prosecute them in
every single case; but we want to say to the [victims’] relatives: “Look, we could
not make justice, but at least we have recovered the remains of your relatives. This
is the way in which the state is trying to reach you.” We want to say: “Look, we
have sought the truth and the truth is that your relative was killed in these circum-
stances, this is the place in which he was buried, and now we are restoring him to

you for proper burial.”?}

This formulation reveals the shift of emphasis in the legal work of dealing with state
terror from retribution to restoration in the Peruvian context of transitional justice.?
In this shift, the position of the body as bearer of truth is displaced from being
primarily evidence for retribution, that is, legal closure, to being primarily an object
for restoration, that is, cultural closure. Not only does this displacement accentuate
the need for recovering the individual body but it also articulates the dichotomy
between the body as evidence and the body as person in a different light.?> The
victim’s body continues to be the privileged site where the state can read truth, but
rather than legal evidence for prosecution, this truth is a truth about the victim’s
suffering that his or her surviving relatives can rely on to make sense of their loss. The
state tells the surviving relatives the truth about the circumstances in which their
missing loved one was killed. It is a legally authorized narrative about an individual

history of death articulated in terms of victimhood. The body thus wrapped in the
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legal truth about its suffering and death is returned to the realm of kinship for proper
burial and cultural closure. Returned to the recesses of the private, the missing body
is taken out from public visibility to become an object for family memory and
commemoration. The individual body then becomes the mediator of a legal and
political act by which the state brings closure by pronouncing death and returning the
body to its relatives for proper burial and public forgetfulness. To use Morris’s felic-
itous phrase, it is returning the body without haunting.?®

The impossibility of individualization and identification of recovered human
remains blocks this project of restoration through the means of the law and its human-
itarian sense. If the state is said to make its population legible to itself, here we can
see that it is unable to read the truth of its own practices of violence. Even less is it
able to speak truth to its subjects in terms of the individual histories of atrocious death
that would serve as a basis for their cultural consolation. In the face of this inability,
packed in cardboard boxes in storage rooms of the Legal Medicine Institute (IML),
the exhumed remains are held not only in a legal limbo but also, as it were, in a
cultural limbo. Sharing with me her disappointment, the prosecutor for human rights
in Ayacucho said that without the possibility of identification and individualization,
“We are just amassing bones.”?’

Thus a limit has been reached: the impossibility of producing the individual bodies
of the desaparecidos through the rational means of the law and forensic sciences. I take
this failure of the law to restore the individual missing body as a form of suspension
of the teleology of the state. The central question, then, is what happens when the
rational languages of the law and associated disciplines fall silent in the face of state
atrocities. In the context of this silence we begin to hear those other ordinary voices
that populate the site of devastation, speaking about how we may find our way back
home to a human form of life in the aftermath of devastating violence. We need to
listen to these voices as we try to understand how senses of mourning and justice can
emerge in the absence of the individual body and how survivors of state violence and

relatives of the disappeared inhabit this devastation as an experience of the limit.

Bodies of Evidence

We stand at the edge of the site of exhumation at Los Cabitos behind the yellow tape
that demarcates the “crime scene.” The mothers of desaparecidos have approached to
hear the archaeologists” daily report about the progress of the forensic work.?® From
this position, the mothers can see in the cuadriculas (trenches) some fragments of
charred human bones along with heaps of ashes and other remains that the archaeolo-
gists have exposed. The scene is part of the landscape of devastation that unfolds
before the weeping mothers’ eyes. In front of this scene, Mama Isabel starts to describe
other gruesome scenes of devastation she and other mothers witnessed elsewhere
during the early years of the counterinsurgency campaign in the 1980s. She vividly
recalls how they went again and again to the botaderos in a desperate search for their
missing children with the agonizing hope to recover at least their remains for proper
burial. A gruesome signature of state terror, the botaderos were places, usually deep
ravines and garbage dumps in the outskirts of Ayacucho city, where the military

dumped the bodies of the people they executed during the early 1980s. Mama Isabel
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retells stories of how in several occasions they saw in these places hundreds of shattered
bodies with evidence of torture and gunshot wounds to the head. Dogs and pigs had
started to eat the unidentified bodies. She provides details as if she were still standing
at those scenes of terror. Mama Angelica joins Mama Isabel. In her retelling she also

associates the scenes of devastation they saw in the botaderos with what they see now

at Los Cabitos. Clearly, retelling is one powerful mode in which these mothers inhabit
the spatiotemporality opened up by criminal law. To observe the forensic exhumation
incites in them the need to retell their experiences of suffering and state terror.?

As a concrete manifestation of the influence of how grammars of recovery
permeate legal projects of transitional justice, the Office of the Special Prosecutor for
Human Rights in Ayacucho allowed the participation of the mothers of desaparecidos
in the legal and forensic investigation as parte civi/ (plaintiffs) so they could closely
observe the progress of the forensic exhumation of mass graves at Los Cabitos. Two
main purposes animated this practice of the legal authorities. First, they sought to
establish a clear contrast between their post-conflict practices of institutional trans-
parency and truth-telling and the wartime practices of institutional denial and
validation of impunity. Second, in addition to these political dimensions of “institu-
tional recovery,” sharing contemporary standing ideas about trauma and the
therapeutic qualities of truth-telling, these authorities held that participation in the
forensic exhumation would allow survivors and relatives of the disappeared to gain
closure to their suffering. In this view, narration allows victims and survivors to relieve
their suffering by imposing order on it and thus making sense of it.*°

The collapse of the images of devastation of the past (botaderos) into the present
(the site of exhumation) occurring in these mothers’ retelling speaks to how freezing
time is one appalling effect of the practice of forced disappearance and its official
denial. There is then a traumatic experience in need of being retold and worked
through. However, to understand retelling at the site of exhumation merely as an
expression of the compulsive repetition of an unmastered past is to lose sight of its
crucial political implications. Repetition via retelling at Los Cabitos is meant to speak
of what the law is unable to listen to and to speak. It also allows us to see how these
mothers begin to make a move away from such frozenness in time. We can hear this
move in Mama Angelica’s words. After invoking once again the unspeakable suffering
of those bodies—the bodies they saw before and those they see now—she goes on to
say, “Now, they cannot say that we are madwomen; they cannot say that we are
drunks; they cannot say that we are liars; they cannot say we are ‘terrorists’ ’*' Mama
Angelica’s indictment of the state following her retelling is a political statement rather
than a statement of trauma.

As anthropological literature has widely documented, state terror is above all a war
of silencing and involves the state’s power to produce a unique language that is
particular to terror.?? Official denial of the existence of prisoners, torture, disappear-
ances, or even of internal warfare itself wages terror because it undergirds the
arbitrariness of the exception. Simultaneously, in what Taussig calls “terror’s talk,”
official speech presents the state as the only source of order, law, and legitimate
violence, while in actuality it is the very source of disorder, illegality, and arbitrary

violence, defining the contours in which the everyday is experienced as a permanent

Rojas-Perez: Inhabiting Unfinished Pasts: Law, Transitional Justice, and Mourning in Postwar Peru

157



state of exception.®® Words are unmoored from their usual meanings to become
weapons in themselves. This is aimed to reconstitute the political community through
terror by paralyzing society and driving suspect populations into permanent states of
fear, shame, and guilt.

The mothers’ irruption into public space to demand the whereabouts of the disap-
peared disrupts terror’s talk. Images of mothers and relatives of the disappeared
mobilizing in the streets during the worst moments of violence and repression
constitute the other side of the experience of state terror in Latin America and else-
where. The mothers of the disappeared make present in the public sphere an absence
created (and denied) by the state. As Taussig notes, what is important in these
collective acts is not so much the facts of terror, since they are in their way well
known, but the “shift in social location in which those facts are placed.” The shift
of the “social location” of the facts of terror is from the private sphere, in which the
state seeks to place them, to the public sphere, where the mothers place them.
Speaking truth to power in the streets is the only means these mothers have to
preclude the “disappearance of the disappearance” that “terror’s talk” seeks to attain.®
For them, repetition is the condition of possibility to sustain the shift of social location
of the facts of terror and their unyielding demand to know the whereabouts of their
missing children.

Similar to other mothers in Latin American, the Quechua-speaking mothers of
the disappeared in the Peruvian Andes repeatedly engaged in state terror to prevent
the “disappearance of the disappearance.” During the worst moments of the counter-
insurgency campaign, they visited every possible (and impossible) site in search of
their missing children: police stations, military garrisons, hospitals, clandestine centers
of detention when they hoped to find their missing relatives alive; ravines, rivers, hills,
caves, or the botaderos when they hoped to find at least their remains to offer them a
proper burial. To no avail: their missing children never reappeared, either alive or
dead. When there were no more places to go, out of pain and overcoming their fear
these mothers went to the streets to demand the whereabouts of their missing children.
Speaking truth to power, they became unruly subjects. Repeated engagement with
state terror was their way of bearing witness to the damage violence inflicted on the
weave of life, and the response of the state to this dangerous act of witnessing was to
pathologize the mothers and cast suspicion on them. Terror’s talk spoke of them as
madwomen, liars, drunks, or “terrorists.”

The collapse of past images of unidentified shattered bodies dumped in the
botaderos into present-day images of unidentified shattered bodies recovered at the site
of exhumation bespeaks how the temporality of the disappearance is irreducible to a
coherent linear structure of before-and-after articulated between a beginning and an
end. The event of disappearance cannot be understood merely in terms of the specific
act of the abduction of relatives; also required are the terms of the different institu-
tional and social layers in which, and with which, the disappearance continues to
happen in the present. “Terror’s talk” and the disappearance of the disappearance do
not end with the political transition and the official beginning of the post-conflict era.
“Terror’s talk” has not ceased to constitute these mothers as suspect people just

because of their status as mothers of “terrorists.”
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Thus, in a repeated effort to situate the facts of terror in their proper social
location, the Quechua-speaking mothers of the disappeared reengage state terror at
the site of exhumation at Los Cabitos, not only to present their stories of pain and
suffering as witnesses but also to indict the state’s practices of denial and terror’s talk.
In front of the fragments of human remains recovered in the exhumation, Mama
Angelica says, “Now, they should watch their masterpiece [0bra maestral; now they
should come here and, in front of all this evidence of what they have done, they
should dare to deny it: ‘No, we have not done this’” There is rage in her words. These
words are burdened by histories of violence, suffering, and denial that are not only
individual but social. Her words indict denial. In this sense, at Los Cabitos, the last
word is not the state’s denial and terror’s talk but these mothers’ indictment of both.3¢
In their rage, these words demand to lead words back home. By leading words back
home, these mothers seek to introduce a different temporality in which the past can
be reclaimed not only in terms of truth and knowledge but also in terms of affect as a
condition of possibility for some future.

In this ethnographic scene we can see how a connection is established between the
work of law and these mothers’ senses of justice. This connection goes in directions
different from what some theorists predict. Agamben, for instance, making reference
to the Kantian differentiation between the quaestio juris and the quaestio facti, asserts
a clear dichotomy between law and justice. For him, law is not directed toward the
establishment of justice or the verification of truth but solely to judgment independent
of truth and justice. Truth, he says, cannot be exhausted by the law. A nonjuridical
element of truth exists outside and beyond the juridical language, so “the guaestio facti
can never be reduced to the quaestio juris.”>” What concerns the survivor, Agamben
suggests, is precisely this nonjuridical element of truth, “everything that places a
human action beyond the law, radically withdrawing it from the trial.”?

If we were to reduce the work of the law merely to the problem of the trial, as
Agamben does, we would agree with this conclusion. In fact, as mentioned, the
unidentified human remains uncovered during the forensic exhumation at Los Cabitos
do not constitute proper evidence in the trial and, as such, they lie outside the purview
of legal judgment. However, we need to emphasize that official denial is central to the
practice of forced disappearance and that the very establishment of the facts of the
disappearance, its quaestio facti as it were, is at stake in the search for justice in this
kind of case. In contexts of forced disappearance it is the guaestio juris that allows the
possibility of such establishment of the facts to take place and prevent the disap-
pearance of the disappearance. The law facilitates the shift in social location for the
facts of terror, namely, from the recesses of denial to the realm of historical truth. In
other words, the indictment of the survivor can only take place in the spatiotempo-
rality opened up by the law. It is to take control of a memory “as it flashes in a

moment of danger.”®

Talking Soul

“T do my housework carly in the morning so I can come every day. It is as if I am
visiting him here to chat a lot as we used to before he went missing; he was so cheerful

and always made me laugh. Perhaps his soul [a/ma] is here . . . His soul must be here
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indeed, and that is why I feel good when I come here. I would not miss coming here.”
Mama Victoria is a pleasant woman, small and thin. Since the beginning of my
fieldwork I have seen her attending the forensic exhumation at Los Cabitos almost
every day, always dressed in black mourning clothes (/uz0). She is in search of her
missing brother, who was kidnapped by a military squad from their home in early
1990. I ask her for whom she is wearing /uz0, and she tells me that it is for her mother,
who has died some time ago. However, she clarifies, in the wake of the recovery of
human remains during the forensic exhumation, her /uzo is, in a way, also for her
missing brother.%

At a certain point, following the dramatic and painful revelation of the shattered
fragments of human bones, the mothers started to talk about a/mas (souls and ghosts)
at Los Cabitos. Some of the stories were already well known before the exhumations,
but they acquired new intensity during the forensic work. Others were new because
they emerged in the context of the exhumation. Some of them were described as
hearsay, others were based on the personal experience of a teller.

The premise of these stories is that in the Peruvian Andes, as elsewhere, ghosts
and spirits roam around unburied bones. Ghosts wander in, suffering, and haunt the
living until their bones are properly buried. This is because the dead are understood
to be the bearers of powerful agency that is unleashed at the moment of biological
death; this agency is dangerous for the living and needs to be domesticated through
proper funerary and mourning rituals. If these rituals do not take place, the agency
embodied by the bones roams freely, extending the power of death among the living.
However, if the bones of a deceased person are properly treated, they may become
beneficial for the living. Thus in the Peruvian Andes human bones inspire anxiety and
respect because they hold the possibility of life and death.! The exhumation site is
full of human bones out of place. Therefore, it is not surprising that ghosts manifest
their presence at Los Cabitos, wandering around those fragments of human bones
exposed to plain view by the forensic exhumation.

What is distinctive about the wandering souls of Los Cabitos is that they are
strangers to the familiar ghosts, roaming souls, and nonhuman beings that populate
the Andean world. The ghosts and wandering souls of Los Cabitos do not belong to
any of the traditional categories of evil beings, because they are not moral trans-
gressors, nor have they broken any relations of reciprocity within their kin relations.
They may share some defining features with those ordinary evil beings, but their
genealogy and condition are different. The ghosts and wandering souls of Los Cabitos
are spoken of as collective rather than individual entities, which is the typical way in
which Andean people speak of “traditional” ghosts, souls, and deities. Also, the souls
and ghosts at Los Cabitos are not understood to be dangerous. They just want, the
mothers of the disappeared said, to go back home, and they are happy to see their
relatives visiting them at the site.*?

Talk about souls at Los Cabitos is a subtle acknowledgment that the temporality
of death has entered into the horizon of relations with missing relatives. It is not that
these mothers never entertained the possibility that their relatives were dead.
Conversely, in more than twenty years of vain searching, the mothers of the disap-

peared wandered in every possible place where they believed they might find at least
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their missing children’s remains in order to offer them a proper burial. But their
wandering was fruitless. For surviving relatives, the absence of the body and lack of a
proper burial suspended death and blocked the possibility for grieving family members

to constitute themselves as mourners. As Ezequiel told me:

We have not buried our [missing] parents. Many people asked me, “Why aren’t

you wearing /uto?” How could I? I do not know whether they are dead or they are
alive. I do not know where they are. I do not know. People ask me, “Why haven’t
you offered a mass for your parents?” “Why haven’t you gone to Huamanga [the
capital city of Ayacucho] to offer a mass for the dead [misa de difunto]?” 1 respond,
“Maybe they are alive . . . maybe they are alive . . .” We have been living with this

anxiety for many years. Until now, we have not worn fuzo.*

The experience of hyperbolic uncertainty not only suspends death but also allows
relatives of the disappeared to harbor some last shred of agonizing hope for the remote
possibility of finding their missing relatives alive after all these years. This chronic
search for possibilities in the face of the indeterminacy of reality is what Byron Good
refers to as “subjunctivizing reality.”# It is the temporality of the “might be” asso-
ciated with the duration of hyperbolic uncertainty and the groundlessness of a
nowhere. As Déotte writes, “The disappearance is midway between the ascertained
presence and the absence, for we need to insist on this point: the disappeared is not
an absentee. Absence is a mode of being in relation to a certain place. Conversely, the
disappeared ‘is not here, nor is there.” 7% The phrase “Dénde estdn?” gives expression
to this nowhereness, articulating a radical estrangement between being and space.

It is my contention that the forensic exhumation at Los Cabitos opens up for the
mothers and relatives of the disappeared, for the first time in more than twenty years
of vain search, the possibility for a where in which the bodies of their missing relatives
might be dwelling. As the scenes of devastation uncovered by the forensic exhumation
unfolded before them, these relatives realized that those charred fragments and ashes
of human bones might be their missing relatives’ remains. Simultaneously, however,
as identification and individualization of these remains were impossible, uncertainty
was not entirely dispelled. Nevertheless, a crack had already been introduced into the
temporality of disappearance. The possibility of assigning their missing relatives’
remains a “‘whereness,” or at least an imperfect locality, affects the indefinitely
prolonged uncertainty that had long engulfed these mothers’ lives.” It punctuates the
duration of the disappearance.

The subjunctive mood of the “might be” works here to open up the grammar of
death, as opposed to life, as their missing relatives’ most probable mode of being.
Mama Anki articulated this shift away from hyperbolic uncertainty in these terms: I
know that they brought my son here [Los Cabitos]. Perhaps those bones are his. Who
knows? Where else can I find them if not here? Probably he will be here forever.” The
forensic exhumation then opens up a fold in which a small difference is introduced.
It allows the families a redefinition of their relationship with their missing relatives:
the desaparecido might be dead and might be there.

To redefine relations with their missing loved ones within the grammar of death

allows these relatives both to acknowledge the presence of their souls at the site of
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exhumation and to constitute themselves as mourners. By definition, wherever there
are human bones there are souls roaming around them; as such, the souls of the
desaparecidos populate the wasteland of Los Cabitos, roaming around the fragments
and ashes of bones uncovered by the forensic exhumation. The notion of soul operates
here as a cultural trope through which the absent—and denied—body and existence
of the disappeared are acknowledged and made public. This is why these mothers and
relatives can visit those souls at this site and talk with them and feel good about having
them finally accompanied and cared for. In this way, they also constitute themselves

as mourners and, perhaps—Ilike Mama Victoria—even start to wear /uzo.

Decomposing State Terror

The cultural work of mourning demands that a body be properly buried and
mourned. In the Peruvian Andes, as elsewhere in the world, death is not understood
as the end of life but rather as a transfiguration into a new mode of existence for both
the dead and the living. Cultural prescriptions indicate that to attain such transfigu-
ration, it is obligatory to perform funerary and mourning rites in the presence of the
body to dispatch the dead properly. Otherwise, death cannot be domesticated.
Without the body present, neither the dead nor the living can go through the painful
process of transfiguration and separation to attain a new mode of existence. This
explains the social and cultural investment in proper burial as well as the anxiety and
respect for unburied human bones.* If this is the cultural prescription, how can
mourning and proper burial be conducted in the absence of the body, as at Los
Cabitos?

Sacralization of the site of exhumation is one response to the problem of mourning
without the body. The site is an impersonal witness to the unspeakable form of death
to which these mothers’ missing loved ones were probably subjected. It contains, as it
were, their suffering. As the site of their murder, the site also contains the blood and
shattered remains of human bodies whose burned bones are scattered everywhere and
whose souls wander nearby, lost on the way to the world of the dead. By definition,
as the container of material remains of human bodies and souls, the site becomes a
sacred site. As such, it becomes a succedaneum of the dead body upon which the
proper rituals are to be conducted to allow the dead to find their way to the world of
the dead. The mothers of desaparecidos seek to appropriate the site of killing and truth
as a sacred site, one at which they can conduct rites of symbolic reburial of the uniden-
tified remains and rituals of commemoration of the disappeared.

The idea of sacralizing the site of exhumation was explicitly articulated in some
conversations that took place among the mothers in October, before the celebration
of the Day of the Dead.”” A group of mothers was, as usual, sitting next to the site of
exhumation. At certain points in the conversation, Mama Natividad expressed the
recurrent anxiety of the relatives as to whether they would ever be able to recover the
individual remains of their missing loved ones. In tears, pointing to some prickly pear
cacti, she asked whether some missing bodies might not be buried beneath them.
Casting her eyes over the cacti, Mama Lucila said that surely there were bodies buried
there, and there and there. Mama Natividad then asked whether it would be possible

at all to recover those bodies in such a huge place. This was the moment at which
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Mama Lucila said, “This is why I ask why it is that we do not claim this site as a
‘campo santo.” ”>°® Mama Lucila’s response immediately provoked a conversation.
Mama Natividad said, “Yes, for all of us,” emphasizing the collective dimension of
the claim and potential appropriation.”! They wanted to offer a mass for the souls of
the disappeared at the site of exhumation; they also wanted to transform the site of
killing into a campo santo and to construct a memorial there. Thus, while talking of
souls conceives the disappeared to one category of people—the dead—talking of sacra-
lization conceives the surviving relatives as another category—the mourners. As
relatives of the desaparecidos killed at this site, they are entitled to claim the site as a
“succedaneum body” for their work of mourning.

Sacralization also addresses another problem: what to do with the remains of
unidentified missing people (the missing strangers). As the exhumation piles up ashes
and fragments of bones whose identification is impossible, a growing concern for the
fate of these unknown remains emerged among the mothers. Mama Elena formulated
the question as follows: “What are we going to do with these little bones without
owner [huesitos sin duesio]?>® Where are we going to bury them?” Here, ownership
conveys ideas of belonging. Human bones belong to networks of kinship that have to
take care of them. However, as unknown remains, the fragments of bones at Los
Cabitos cannot be situated within networks of kinship. Nonetheless, they are human
remains that need to be cared for. It is important to note that these unknown remains
may belong to strangers, unknown people, but also to people who, according to the
relatives, may have betrayed their missing relatives and therefore caused their disap-
pearance. The criteria here seem to be that it does not matter what they did or who
they were. What matters is that these remains belong to people who have endured
atrocious forms of violence—the same forms of violence to which their relatives may
have been subjected—and therefore deserve to be properly buried and remembered.
In any case, human bones should not be wandering around; they need to be buried
to appease their souls. At Los Cabitos, the ghosts and wandering souls of the strangers
stand on their own right without necessarily being brought into the grammar of
kinship to enter into social interaction.>

At work in these scenes is the observation that sacralization encompasses both the
need to mourn the individual missing loved one and the need to acknowledge the
death of the unknown other. It is the emergence of a form of collective mourning. As
Mama Lidia says, ““We want a site where we can bring flowers in their memory; a site
where we can pray for them; a site to remember them; a site where we can place their
photos and light candles for them. We want to visit them at the site where they were
killed.”s4

Elsewhere I have elaborated on how the forms of violence and punishment of the
human body waged in the context of state terror are seen by these relatives as “being
‘against nature,” as defining the limits of life itself.”>> This provides one direction in
which forms of agreement as to the definition of a human form of life are tested.
What we see in these scenes at Los Cabitos is another direction in which it seems that
it is not so much the forms of killing that are at stake as the fate of the dead and their
continuing presence (and stake) in life and the world of the living. We can say, then,

that criteria as to what a human life is and what it means to live together in a society
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are to be (re)established against particular “human” practices that have gone beyond
agreement on a form of life, not only—or, perhaps, not mainly—in relation to the
forms or fact of killing but rather in relation to the fate of the dead. It is what we do
with the dead that defines a human form of life. The missing have been stripped even
of the possibility of death and have no position in the world whatsoever. In trying to
bring them back to social life, these mothers seek to restore criteria and agreement on
a form of life in which death and the dead take their proper place in the world.

If we speak of criteria here, it is because it becomes clear from these scenes that
these mothers and relatives are concerned not only with the fate of their missing
relatives but also with that of the strangers who shared the same fate. It is to the
desaparecidos as a category of people, rather than merely as an indeterminate number
of missing individuals, that these mothers offer the gift of death at Los Cabitos. While
kinship is the driving force behind their tireless and painful search throughout these
years, in this search they have come to acknowledge that the missing constitute a
collective subject, even more so at the moment in which, as demonstrated by the
forensic exhumation, death appears to be their only possible fate. The mothers came
to realize that the fate of their kin is inextricably linked with the fate of a whole
category of people and that it cannot be thought of in solely individual, or familial,
terms.

However, there is another aspect to this act of collective mourning and the sacrali-
zation of the site. Hertz shows how mourning is a suspended time in which a difficult
and painful struggle for separation takes place.*® Mourners engage the deceased body
through a series of rituals to help the dead find their way to the world of the dead.
The final decomposition of the body marks the end of this period of mourning. If the
site of exhumation can be seen as the body of state terror, we can say that these
mothers engage this body through proper rituals of sacralization so as to facilitate its
decomposition and help the ghost of state terror to find its place in the world of the
dead. As with any other ancestor, this ghost may return or haunt the present, but the
living have found ways of dealing with it. If this is the case, sacralization of the site of

killing is not only a cultural but a political response to state terror.

Inhabiting Unfinished Pasts

In looking at the problem of death and the dead in political transitions from massive
violence, we have come to encounter popular notions of the sacred mobilized as a
radical critique against the practice of sovereignty. By focusing on the forensic exhu-
mation of clandestine mass graves conducted at Los Cabitos, the headquarters of the
counterinsurgency campaign of the 1980s and 1990s in the south central Peruvian
Andes, we have seen how these notions emerge as a response to two broader moves
by the “post-conflict” state toward addressing the violence of the past. First, it is the
official project of transitional justice with the promise of bringing the individual
missing body back into social being as both legal subject (i.e., the body of the victim)
and cultural subject (i.e., the body of a person to be properly buried). The failure of
this promise in the Peruvian case not only is evidence in itself of the unspeakable
practices of state atrocity during counterinsurgency campaigns but also speaks of the

limits of official projects of transitional justice in attempting to recover the victims’
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bodies through the individualizing practices of legal and disciplinary power, as a means
of coming to terms with past state atrocity.

Second, it is the temporality of the finished/unfinished pasts through which, in
the continuous work of refoundation of the order of the state, the “post-conflict” state
seeks not only to (re)constitute the kinds of internal enemies and threats against which
to legitimize its violence but also to forget its own atrocity of the past and constitute
domains of immunity in the present necessary to face the “ever-present” threat of
terrorism. Controlling the collective memory of violence is a central task here to
produce the grid of affects necessary for disciplining suspect populations by means of
maintaining alive memories of the enemy’s terror, while simultaneously silencing and/
or modulating what is to be said about state terror. Sovereign power dwells in the
temporality of finished/unfinished pasts. It is both different from and beyond the
temporality of the law, which, in constituting the social, is endowed—at least in liberal
understandings—with powers to establish definite succeeding realms of past, present,
and future governed by rules and norms.

In inhabiting this temporality of the finished/unfinished pasts, the Quechua-
speaking mothers of the disappeared find (and found) a minor language to articulate
their senses of justice and mourning without the body, by collectively reclaiming the
sacred. In doing so, they are not stating their alleged unawareness of the modern
regime of rights, or languages of the law and citizenship or disciplinary powers.
Conversely, they move within these languages and go beyond them to state a funda-
mental critique of the practice of sovereignty in the very terrain in which the political
theology of the modern state attempts to situate the legitimacy of its absolute power
of life and death. When the mothers mobilize ideas of the sacred in this radical
critique, they are stating a fundamental idea that has a familiar resemblance with
political modernity; that is, that agreements in a form of life are constitutive of society
whereas sovereign power is always constituted power. The notion of the sacred here
appears thus connected to notions of thresholds conceived of in terms of an ontology
that refers not to metaphysical or transcendental origins but to a core of fundamental
agreements in a human form of life. Transgressions of these thresholds call into
question the entire fabric of society.

The notion of the sacred thus crucially suggests that the question of justice and
mourning, or recovery, in the aftermath of state atrocity cannot be conceived of merely
in terms of the restoration of regimes of rights or the rule of law, as official projects
of transitional justice such as the Peruvian understand the problem. Rather, given that
along with human bodies the campaign of state terror has devastated criteria as to
what a human form of life is, the notion of the sacred suggest that at stake here is a
fundamental problem of the (re)constitution of those fundamental agreements in a
human form of life that allow for the possibility of a life together in society. In this
sense, rather than discarding them as irrational, emotional, superstitious, or even idol-
atrous representations of reality, in a typical modern gesture, we may well take
seriously ideas of the sacred articulated in ordinary languages as windows to explore
further how popular political theologies respond to state atrocity, as well as how a
focus on the sacred is not a nostalgic inability to move forward out of the past but an

active and vibrant engagement with the present.
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NOTES

This essay is dedicated to the Quechua-speaking mothers of the disappeared, organized as the
National Association of Relatives of People Detained, Kidnapped, and Disappeared in Peru
(ANFASEP). It benefited enormously from comments received at the workshop “The Possibilities
of [Re]Conciliation: The Legalization of Justice,” held at the Max Planck Institute, Halle, in
November 2009. I particularly thank the organizers, Zerrin Ozlem Biner and Sharika Thira-
nagama, for their invitation to participate in such a productive meeting.
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